CAT MONTAIN QORP.
| BLA 97-435 Deci ded April 27, 1999

Appeal froma decision of the Nevada Sate Gfice, affirmng notice of
nonconpl i ance in part. Nb4-91- 023N

Afirned.

1 Mneral s Exploration--Mning dains: Generally--Mning
dains: Surface Wses

Expl oration work falls wthin the neaning of the term
"operations" as defined in 43 CF. R § 3809.0-5(f).

2. Mning Qains: Generally--Mning Qains: Surface Uses

Uhder 43 CF.R 8§ 3809.3-7, all operators nay be
required, after an extended period of nonoperation
for other than seasonal operations, to renove all
structures, equipnent, and other facilities and recla m
the site of operations, unless the operator receives
permssion, inwiting fromthe authorized officer to
do otherw se. Were the record contai ns unrebutted
reports of nunerous periodical site inspections

show ng no mning or exploration activities on a site
for 4 years, the existence of "an extended period of
non-operation” on the site has been proven, and a BLM
deci sion ordering renoval of a portable sw nmng pool
and srmal | basin is properly affirned on appeal .

APPEARANCES  Robert J. Mchel, President, Gat Mvuntai n Gorporation.
(PN ON BY ADM N STRATI VE JUDGE HUGES

Cat Mbuntain Gorporation, through its president Robert J. M chel
(Appel lant), 1/ has appeal ed fromthe April 28, 1997, decision of the
Nevada Sate Gfice, Bureau of Land Managenent (BLM), affirmng in part an
Cctober 27, 1994, Notice of Nonconpliance (NON issued by the Sateline
Resource Area, Las MVegas Dstrict Ofice.

1/ W shall refer to Gat Mbuntain Gorporation and Mchel collectively as
" Appel | ant . "
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The NON was issued fol lowng a Septenber 23, 1994, inspection of |ode
mning clains Gat Mbuntain Nos. 1, 2, 3, 4, and 5 (NWVC 137183 to 137186,
and NVC 142343) located in Qark Gounty, Nevada. The inspection was
conducted in accordance wth 43 CF. R § 3809.3-6, under which the
aut hori zed of ficer "may periodically inspect operations to determine if the
operator is conplying wth" the regul ations in Subpart 3809.

As aresult of the inspection, the Area Manager found Appel | ant
to be in nonconpliance wth the regulations inviolation of 43 CF. R
§ 3809.3-7, which requires all operators to "naintain the site, structures,
and other facilities of the operations in a safe and cl ean condition during
non-operating periods,” to "renove structures, equipnent, and ot her
facilities and reclaimthe site of operations" after "an extended period of
non-operations for other than seasonal operations.” BLMnoted that routine
i nspections since August 1990 had reveal ed that no mini ng operations had
taken place on the site for a period of 4 years, and that it viewed this as
an "extended period of non-operation for other than seasonal operation."

The Area Manager al so found that Appel |l ant was in nonconpliance wth
43 CF.R § 3809.0-5(k) (defining unnecessary and undue degradation to
Federal lands) for failing to have the proper building permts fromd ark
Qounty. He stated that Appellant was in violation of dark Gounty Building
(ode 22. 02. 320 by having a nobi |l e hone on the property wthout a county
permt. Athough he did not cite a Gounty Code provision, the Area Manager
al so noted that Appellant did not have an approved potabl e water systemfor
di sposal of sewage, and that the power line to the nobile home was not "in
code. "

Appel  ant was al so found to be in nonconpliance wth 43 CF. R
§ 3809. 3-5 (concerni ng nai ntenance and public safety) due to the presence
of open trenches at the site, as well as the power line running to the
house and "lowrunning wres." (NNat 2.)

The NON gave Appel lant 90 days (1) to renove the nobile hone and what
it described as a "swmmng pool " and "jacuzzi/hot tub,” as well as all
other structures, equipnent, and other facilities; and (2) to "reclaim
the site of operations.” The NON expl ai ned what recl anati on woul d i ncl ude.
Appel lant was al so required to renove all the wre that was run across the
mni ng cl ai ns.

The NON was appeal ed to the Nevada Sate Orector, whose April 28,
1997, decision noted that the issues in the case were nore "concerned wth
t he occupancy of the mning clains, than actual exploration, mning, or
mlling of mnerals.” (Decision at 3.) The decision related that M chel
had occupi ed the clains since 1982 with only mnor exploration-rel ated
i npr ovements and that he had admtted that his occupancy was justified only
as a "watchnan." Id. He concluded that, although occupancy of a mining
claimby a watchnan is a |l egiti mate use under the nini ng | ans, occupancy
was not justified in this case, because the Gat Mbuntai n Gorporation had
an address in Las \Vegas different fromthe 60-foot "office" trailer at the
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site, which suggested the "office" trailer was not needed for the purpose
of an office as stated in the original Notice to BLM 2/

The Sate Orector also determned that "an observed period of
inactivity of 4 years or nore nay be consi dered an " extended period of
non-operation' and an excessive period of occupancy by a watchnan,
especi al |y considering the tenporary nature of the structures invol ved
* * * and the fencing to protect any equi pment or supplies stored on site.™

(Decision at 4.)

The State Orector concl uded that the cunmul ative anount of
expl oration, testing, etc., that had occurred on the cl aimsince 1982 was
mnor and intermttent inrelation to the overall tine frane and that it
was therefore doubtful that full-tine occupancy of the clains was
necessary, especially since the clains were located wthin "a najor city
like Las Vegas." (Decision at 4.)

The Sate Orector found that the "sw nmng* pool and snmal| basin
(identified in the NN as a jacuzzi/hot tub) actually served a legitinate
mning use for storage of nonpotabl e water and for recycling nonpot abl e
water-ef fluent after coagul ation/filtration processes and, thus, mght be
an aut hori zed use under the Qark Gounty permtting system However, he
concl uded that these were "tenporary facilities which nay be required to
be renoved during an “extended period of non-operation for other than
non- seasonal operations under 43 R 3809.3-7." (Decision at 4.) Thus,
the Sate Orector upheld the order to renove the pool and snal | basin
under 43 CF. R 8 3809.3-7, because of their tenporary construction and
the extended period of nonoperation. He al so upheld the requirenent that
Appel lant renove all of the wre running across the mning cl ai ns.

In his appeal to the Sate Drector, dated Decenber 23, 1994,
Appel  ant had stated that he had renoved the nobil e hone fromthe property.
However, there are photographs in the case file dated January 10, 1995,
show ng the nobile hone there. There is also a 3809 Gonpl i ance | nspection
Report dated My 17, 1995, which states the nobile hone still needed to be
renoved fromthe site. Another Conpliance | nspection Report dated June 12,
1996, does not nention the nobile hone, but does state that the site had
not been occupi ed for sone tine and there was no water in the pool .

In regard to the open trenches, Appellant had argued to the Sate
Drector that the "inactive" trench was needed to preserve evi dence of
mneralization. The Sate Orector concluded that 43 CF. R 8 3809.0-5(j)
(providing that reclamati on nay not be required where the retention of
"mne workings is needed to preserve evidence of mneralization") applied
inthis situation. Therefore, the Area Manager's order to recla mthe
trenches was not upheld and is not before this Board.

2/ Thisis aJune 21, 1982, letter to BLMwherein Appellant states that in
1980 a 1-acre site had been graded for a storage area and a tenporary mne
site office. AJan. 13, 1991, Notice of (perations described the mne
office as a 60-foot by 14-foot nobile home instal led in 1985,
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In his Satenent of Reasons (SOR before this Board, Appellant states
that there has been no pernmanent occupancy or wat chman since January 20,
1995, and that the nobil e home had been repossessed by the bank on My 25,
1995. He also clains that all wres and tel ephone cabl e were renoved on
January 20, 1995. Based on those statenents, we concl ude Appel | ant has
conceded that the NON properly required renoval of the nobile hone and the
wre running across the mning clains and that his appeal does not reach
those questions. BLMs decision requiring renoval of the nobile hone is
her eby af firned.

Appel | ant has appeal ed that portion of the decision uphol ding the
requi renent that the pool and snall basin be renoved. Appellant states
that the pool is a reserve of nonpotabl e water which is enptied in wnter
and washed with acid and water and then filled in the sunmer. He submts
that, as a portable pool, it is not controlled by the Gounty code.
Furthernore, he argues that the citation for extended period of
nonoperation i s i nappropriate because there has not been an extended period
of nonoperation, in that he never started any operation. Appell ant
apparent|y bases this argunent on his viewthat he has been invol ved only
in exploration work (including the testing and eval uati on of sanpl es) and
t heref ore has conducted no mining operations. In support of this view he
argues that the clains are under a notice to conduct exploration, citing
BLMletters of February 7, 1991, and Qctober 8, 1992, noting recei pt of
Appel lant's Notice to conduct exploration work. Appel lant states that
"Expl oration works include mning exploration at the mne clains and al so
up to 20 mles, south and west for extended possibl e reserves by
prospecting, drilling and blasting.” (SORat 1.) Appellant asserts that
it wll apply for a plan of operations when the exploration stage is
conpl et ed.

[1] In nmanaging the public lands, the Departnent is nandated by
section 302(b) of the Federal Land Policy and Managenent Act of 1976
(ALPWY), 43 USC 8§ 1732(b) (1994), to "take any action necessary to
prevent unnecessary or undue degradation of" those |ands. See Red Thunder,
Inc., 129 IBLA 219, 236 (1994); Draco Mnes Inc., 75 | BLA 278 (1983).
Section 302(b) nakes this nondegradation proviso directly applicable to
clains under the Mning Law of 1872. The surface nanagenent regul ati ons
of 43 CF. R Subpart 3809 were promul gated pursuant to this authority to
prevent unnecessary and undue degradation of |ands by nmining clai nants.
Dfferential Energy, Inc., 99 I BLA 225 (1987).

Departnental regulation 43 CF. R § 3809.0-5(f) defines "operations"
toinclude "all functions, work, facilities, and activities in connection
w th prospecting, discovery and assessnent work, devel opnent, extraction,
and processing of mneral deposits |ocatabl e under the mning laws * * * "

Exploration work is thus clearly included wthin this definition. |ndeed,
Appel | ant states that its explorati on work includes prospecting. A though
BLMnoted receipt of what it called Appellant’'s Notice to conduct
expl oration, the notice was required by 43 CF. R § 3809. 1-3, which permts
operat ors whose operations cause a cumul ative surface di sturbance of
5 acres or less to provide notice to the authorized officer of their
activities as opposed to the requirenent in 43 CF. R 8§ 3809.1-4 of an
approved pl an
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of operations. Indeed the word "operations” is used nunerous tines in

43 CF.R §3809.1-3(a) inexplaining the requirenent to file a notice. 3/
The stated purpose of the regulations at Subpart 3809 "is to establish
procedures to prevent unnecessary or undue degradation of Federal |ands
which may result fromoperations authorized by the mning laws.” 43 CF. R
§ 3809.01. Acceptance of Appellant's contention that exploration is not a
mni ng operation woul d effectively negate the purpose of these regul ations,
as it would exenpt exploration activities involving surface disturbances of
5 acres or less fromthe notice requirenent. Therefore, we reject

Appel lant's contention that it has not started operations to bring it
wthin the purviewof 43 CF. R § 3809.3-7.

[2] The regulation 43 CF. R § 3809.3-7 provides:

Al operators shall naintain the site, structures and ot her
facilities of the operations in a safe and cl ean condition during
any non-operating periods. Al operators may be required, after
an extended period of non-operation for other than seasonal
operations, to renove all structures, equipnent and ot her
facilities and reclaimthe site of operations, unless he/she
receives permssion, inwiting fromthe authorized officer to do
ot herw se.

Thus, when there is an extended period of nonoperation, BLMnay direct that
the operator either gain witten permssion fromthe authorized officer to
nai ntai n the unused structures, equipnent, and other facilities, or renove
themand reclaimthe site. Rchard Qdham 146 | BLA 220, 222 (1998). V&
have al ready rejected Appel lant's assertion that because it is conducting
expl oration work (as opposed to mning) BLMcannot cite it for an extended
period of nonoperation. Therefore, the only remai ning question is whet her
BLMwas correct in concluding that there has been an extended period of
nonoper at i on.

That finding is well supported by BLMs case record. BLMs Las \egas,
Nevada, Dstrict Gfice conducted nunerous inspections of the site,
begi nning with an i nspection on August 27, 1990, which found that a snal |
area had been disturbed for "mning." An inspection conducted on
August 20, 1991, found that the site | ooked the sane as during the
August 27, 1990, inspection. An inspection conducted on August 21, 1992,
found no mning equi pnent on the site, only trash. A handwitten note in
the file dated Septenber 22, 1992, recorded that Mchel stated during a
phone conversation that there were no operations at that tine due to a | ack
of funding. After the NONwas issued BLMcontinued to conduct inspections,
i ncludi ng one on June 12, 1996, which noted that the site had not been
occupi ed for sone tine, that there were no tracks observed going in or out
of the site, the power remai ned shut off, and no water was in the pool .

3/ W note that the Sept. 22, 1992, notice filed by Appellant was entitled
a Notice of (peration and that on Dec. 21, 1992, Appel |l ant submitted an
anendnent to what he called his notice of operation.
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The burden of proof is on an appellant to show error in the decision
appeal ed from and if he fails to do so, the decision wll be affirned.
Charles S Soll, 137 IBLA 116, 126 (1996); B K Lowndes, 113 I BLA 321, 325
(1990); Dfferential Energy, Inc., 99 IBLA at 235. Uhless an SOR shows an
adequat e basis for appeal and appel lant's all egations are supported wth
evi dence show ng error, the appeal cannot be afforded favorabl e
consideration. B K Lowndes, 113 IBLA at 325; Hward J. Hunt, 80 | BLA 396
(1984). Thus, the burden is on Appellant to disprove BLMs finding that
there has been an extended period of nonoperation by show ng that there
have been operations or exploration work.

Appel | ant asserts that he has been doi ng expl oration work at the
clains by prospecting, drilling and blasting, and indicates that there
has been | aboratory works for testing ore sanpl es. However, he
provi des no specifics as to when or how often such work has been done or
its extent. The inspections conducted by BLMand noted above, as well
as the Septenber 22, 1992, conversation record indicate that no work had
been done on the clains for years prior to the issuance of the NN W
concl ude that Appel lant has failed to neet its burden of proof to show
that BLMerred in determning there was an extended peri od of nonoperation,
and the deci sion to uphold the NON nust be affirned.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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